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ARTICLE V. TREES, SHRUBS AND
SCREENING FENCES

DIVISION 1. GENERALLY

Sec. 33-101. Definitions; figures; appendi-
ces.

(a) As used in this article, the following terms
shall have the meanings ascribed below unless
the context of their usage clearly indicates an-
other meaning:

Artificial lot means an area within the con-
tiguous tract(s) or parcel(s) held under common
ownership and designated on the building per-
mit application that is delineated by the plan-
ning official for the sole purpose of satisfying
the requirements of this article.

Association means a natural unit of vegeta-
tion characterized by a relatively uniform spe-
cies composition and often dominated by a
particular species.

Block face means that portion of a block that
abuts a street between two intersecting streets.

Building setback area means the area of
building line restrictions along a street as
established by or pursuant to division 3 of
article III of chapter 42 of this Code.

Building site means:

(1) The tract or parcel of land which is
designated on the building permit
application, together with all contig-
uous tracts or parcels of land held
under common ownership and any
existing buildings and appurtenant
parking, or

(2) If designated, an artificial lot con-
tained therein and delineated by the
planning official.

Caliper means the minimum diameter of a
tree as measured six inches above the ambient
grade for trees up to and including four inches
in diameter, 12 inches above the ambient grade
for trees having a diameter exceeding four
inches but not exceeding eight inches and 54
inches above the ambient grade for trees hav-
ing a diameter greater than eight inches.
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Consumer price index means the "Consumer
Price Index for all Urban Consumers" as estab-
lished by the Bureau of Labor Statistics for the
Department of Labor.

Corridor tree means a tree of a species listed
on the street tree list that has a caliper of 20
inches or more and is situated in the building
setback area along a local street or along a
major thoroughfare, other than a portion of a
major thoroughfare that has been designated
as a green corridor.

Cost adjustment shall be the increase in any
cost specified in this article as subject thereto
and calculated by the percentage change in the
Consumer Price Index for the period from Jan-
uary 2002 to the third month preceding the
date the cost is payable where the sum of
money is computed to the nearest cent accord-
ing to the following formula:

(A/B-1) x Cost subject to adjustment
In the foregoing formula:

‘A’ is the index value of the 'Consumer Price
Index for All Urban Consumers, U.S. city aver-
age, All Items (1982-1984=100),' as published
in the Monthly Labor Review by the Bureau of
Labor Statistics of the Department of Labor of
the United States of America (‘index') applica-
ble to the third month immediately preceding
the month during which the computation is
required to be performed.

'B' is the index value of such Index applicable
to January 2002,

Deciduous plants means those which shed
their leaves at one time each year, usually in
the autumn.

Designated tree means a specific tree desig-
nated by the city council as having particular
historical or arboricultural significance under
section 33-103 of this Code.

Dripline means an imaginary circle drawn
around a tree, extending to the tree's branch-
ing limit,

Esplanade means an unpaved area between
two paved roadway sections.
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Evergreen plants means those that do not
lose all of their leaves at one time, though they
shed their old leaves intermittently, as new
leaves come out.

Existing vegetation to be preserved means
any viable grouping of or single existing ever-
green or deciduous trees and associated
understory for which tree or buffer preserva-
tion credit is being requested.

Green corridor means any portion of a major
thoroughfare that has been designated as a
green corridor under section 33-104 of this
Code.

Green corridor tree means a tree of a species
listed on the street tree list that has a caliper of
15 inches or more and is situated in the build-
ing setback area of a green corridor.

Landscape buffer means the shielding or
obscuring of one land use from another by the
planting of evergreen trees or shrubs, or both,
or the erection of a screening fence designed to
minimize the transmission or propagation of
noise, light, vibration, or dust, from traffic or
other activity on one property to adjoining
public or private properties.

Local street means a public street that is not
a major thoroughfare.

Mulch means any covering except fresh grass
clippings placed on soil to conserve moisture,
minimize weed growth and protect plants from
extremes in temperature.

Multifamily residential means any building,
or portion thereof, which is designed, built,
rented, leased, let out or hired out to be occu-
pied, or which is occupied as the home or
residence of three or more families living inde-
pendently of each other, and shall include flats,
apartments and a condominium created under
chapter 82 of the Texas Property Code.

Nonresidential use means all uses other than
single-family or multifamily residential use.

Parking lot means a paved, surfaced or lev-
eled area designed and ordinarily used for
accessory or public parking of motor vehicles,
including commercial parking areas available
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for lease and leased premises available for
public parking. The term shall not include
parking garages.

Parking lot tree means a tree of a species
listed on the parking lot tree list and includes
both large and small parking lot trees as pro-
vided on the list.

Parking lot tree list means a list of trees
issued and revised from time to time by the
director of parks and recreation, which, based
upon recognized arboricultural standards, shall
designate trees that are required to be used for
planting in parking lots. The director may only
decline to include and may only remove other-
wise suitable trees on the basis of health or
disease concerns or warnings. The list shall be
subdivided into large trees and small trees
based upon canopy size characteristics.

Parking space means an individual vehicle
parking space within a parking lot, which shall
be computed on the basis of the provisions of
chapter 26 of this Code.

Parkway means the area lying between the
street curb or the edge of the roadway paving
and the adjacent property line.

Parkway tree means a tree of a species listed
on the street tree list that is situated in the
parkway area adjacent to any tract or parcel of
land that has a caliper of 20 inches or more if
the street right-of-way is not in a green corri-
dor, or a caliper of 15 inches or more if the
street right-of-way is in a green corridor.

Protected tree means a corridor tree, desig-
nated tree, green corridor tree or parkway tree.

Protected tree replacement requirement means
the requirement . established in section 33-
105(b) or section 33-122(c), as applicable, of
this Code for replacement of trees where a
protected tree is removed.

Protected tree replacement requirement cap
is a limitation of the protected tree replace-
ment requirement. The cap is expressed as a
maximum number of caliper inches. The cap is
computed on the basis of the total acreage of
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the tract or parcel of land upon which the
protected tree or trees to be removed are situ-
ated using the following formula:

(1) Less than three acres—60 caliper
inches per acre.

(2) At least three acres but not more
than ten acres—180 caliper inches
total for the first three acres, plus 30
caliper inches per acre in excess of
three acres.

(3) At least ten acres but not more than
20 acres—390 caliper inches total for
the first ten acres, plus 18 caliper
inches per acre in excess of ten acres.

(4) At least 20 acres but not more than
25 acres—>570 caliper inches total for
the first 20 acres, plus six caliper
inches per acre in excess of 20 acres.

(5) At least 25 acres or more—600 cali-
per inches total.

Fractions of acres shall be prorated in accor-
dance with the foregoing formula. The burden
shall be upon the person seeking application of
the cap to credibly provide any land title data
and survey information required to establish
the ownership and size of the tract or parcel of
land.

Public street or right-of-way means the en-
tire width between the boundary lines of every
way which is held by the city, a county, the
state or otherwise by the public in fee or
dedication when any part thereof is open to the
use of the public for purposes of vehicular
travel.

Roadway means that portion of a public
street which is improved, designed, or ordi-
narily used for vehicular travel, exclusive of
the curb, berm, or shoulder. In the event that a
public street includes two or more separate
roadways, "roadway” means each such road-
way separately.

Root collar means an encircling structure of
bandlike markings or a marked color change
(from the tree bark) located at the highest part
of the root system joining into the trunk of the
tree at or slightly below the surrounding soil
line.
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Shrub means any plant, deciduous or ever-
green, which is generally multistemmed and
sold by height or spread and measured in
inches or feet.

Sidewalk means the paved portion of a pub-
lic street right-of-way which is between the
curb lines, or the lateral lines of a roadway, and
the adjacent property lines and is improved
and designed for or is ordinarily used for pe-
destrian travel.

Single-family residential means a building
(attached or detached) designed to contain one
or two separate living units with facilities for
living, sleeping, cooking or eating.

Specimen tree means an exemplary tree of
good health and true to species habit and form,
containing a minimum caliper of 1%z inches.

Street tree means a tree of a species listed on
the street tree list.

Street tree list means a list of trees issued
and revised from time to time by the director of
parks and recreation, which, based upon recog-
nized arboricultural standards, shall designate
trees that are required to be used for planting
adjacent to and within street rights-of-way
within the city. The director may only decline
to include and may only remove otherwise
suitable trees on the basis of health or disease
concerns or warnings. The list shall be subdi-
vided into categories of trees that are recom-
mended for planting under power lines and
trees that are not so recommended for planting
under power lines.

Temporary classroom building means a build-
ing(s) built on skids and which is utilized by a
public school district for the purpose of elimi-
nating the shortage of classrooms in order to
bring the student/teacher ratio into compliance
with state law.

Total tree planting requirement means the
total number of trees, if any, that must be
planted under this article, excluding any which
might be planted as part of a landscape buffer
and further excluding the protected tree re-
placement requirement.

Total tree requirement means the total num-
ber of trees that must be provided under this
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article, excluding any which might be provided
as part of a landscape buffer, and further
excluding the protected tree replacement re-
quirement. This sum shall be made up of:

(1) Any street and parking lot trees to
be planted; and

(2) Planting equivalency credits earned
pursuant to section 33-123.

Tree means any evergreen or deciduous tree
which at the time of planting has a caliper
equal to or greater than 1%z inches as mea-
sured six inches above the root collar, which is
not less than six feet in height as measured
from the root collar, and which meets the
Standard for Nursery Stock Specifications as
established by the American Association of
Nurserymen (1986 ed.).

Understory means the small tree, shrub and
grass constituents of a plant association, ex-
cluding canopy vegetation.

Visibility triangle means the triangular area
adjacent to the intersection of any public street
or public alley within which no obstruction
may be placed which would block the sight
lines for vehicular traffic. The triangle is estab-
lished by measuring a distance of 45 feet from
the intersection of the extended curb or edge of
the pavement of major thoroughfares, and 25
feet from the extended edge of the curb or
pavement of local streets. A straight line con-
necting the ends of each measured distance
which forms the hypotenuse shall establish the
visibility triangle (see figure A). The visibility
triangle shall not contain any visual or physi-
cal impediments or obstructions to the vertical
view between 30 inches and seven feet in
height.

(b) All references in this article to letter-
designated or letter-and-number designated fig-
ures or appendices shall mean the applicable
figure or appendix as attached to Ordinance No.
91-1701.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-102. Application.

This article is applicable to all persons, includ-
ing, without limitation, the city and other govern-
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mental agencies and entities, except that its ap-
plication shall not extend to real property owned
or controlled by the State of Texas or the United
States of America.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-103. Designation of trees.

(a) The city council may by motion designate a
tree that:

(1) Has historical significance arising from
any historical event or events that are
associated with the tree; or

(2) Has arboricultural significance as listed
on the county, state or national tree reg-
ister by American Forests, the Texas For-
est Service, the Park People or an equiv-
alent arboricultural organization.

(b) No tree shall be designated except upon
application made or joined by the owner of the
tree, which application shall be filed with the
planning official in such form as the planning
official may require and shall set forth and docu-
ment the grounds for the requested designation.

(c) The planning official shall review each ap-
plication that is received and shall return any
application that is determined to be incomplete or
inconsistent with the requirements of this sec-
tion. A complete and consistent application that is
based upon historical significance shall be sub-
mitted for review by the Houston archaeological
and historical commission, which shall review the
same and provide its response, if any, to the
planning official within 45 days. A complete and
consistent application that is based upon
arboricultural significance shall be submitted for
review by the parks and recreation director who
shall review the same and provide his response, if
any, within 15 days. The planning official shall
submit comments of the commission or the parks
and recreation director to the city council together
with the planning official's own recommendation
for approval or denial.

(d) The city council shall consider each appli-
cation on the basis of the application itself and the
recommendations and comments provided. City
council shall not be obligated to conduct any
hearing on the matter, provided that interested
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persons may make an appearance on the matter
under city council rule 8 or may submit written
comments to the city secretary for distribution to
the council members.

(e) The city council shall approve or disap-
prove an application that is referred by the plan-
ning official by motion. The decision of the city
council shall be final, and if the application is
disapproved, another application for designation
of the same tree may not be considered for a
period of three years.

(f) To the extent permitted by laws governing
the filing of documents in county real property
records, a notice setting forth each tree designa-
tion shall be filed in the real property records of
the county in which the tree is situated.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-104. Green corridors.

(a) A green corridor may be designated in
accordance with this section.

(b) In this section, a tract or parcel of land and
its contiguous parkway that is devoted by actual
use or by valid deed restrictions or covenants
running with the land to single-family residential
use is referred to as a "single-family property."
The provisions of this section shall not be con-
strued to prohibit a single-family property from
being physically situated within a green corridor.
However, a single-family property shall not be
subject to any requirement created by the green
corridor designation.

(c) Each green corridor shall consist of the
right-of-way of a major thoroughfare and building
setback areas of abutting and contiguous proper-
ties. A green corridor shall be not less than one
mile long.

(d) A green corridor may be designated by the
city council by motion following a hearing and
determination that designation of the green cor-
ridor would significantly enhance the beautifica-
tion of the city. Trees within the green corridor
shall be entitled to enhanced protection as pro-
vided in this article, and the city council may, in
designating the green corridor, specify one or
more particular species, varieties, and/or colors of
trees to be planted, to the exclusion of others
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within the green corridor. Additionally, green cor-
ridors may be given priority for expenditure of
city moneys for street tree planting, to the extent
permitted by law.

(e) Petitions for the designation of a green
corridor shall be submitted to the city secretary
upon a form promulgated by the planning official
for that purpose. Each petition shall be joined and
signed by the owners of properties representing
three quarters of the front footage of tracts or
parcels that would abut the major thoroughfare
in the proposed green corridor, single-family prop-
erties and their owners excluded. All required
signatures must be collected within a period of
time not exceeding 90 days, and the petition must
be filed with the city secretary not later than the
fifteenth day after the last date of any property
owner's signature on the petition.

() The city council shall conduct a hearing
regarding each petition within 90 days following
the date of its filing. Written notice of the hearing
shall be given by the planning official in such
manner as the city council may specify in the call
for the hearing. Any person may present testi-
mony at the hearing. Additionally, written com-
ments may be provided to the city secretary for
distribution to council members. If a petition is
disapproved, another petition for designation of
the same or substantially the same green corridor
shall not be considered for a period of three years.

(g) Nothing in this section shall be construed
to prohibit the city council from waiving any
irregularity in any petition or from designating
any green corridor for which a petition has not
been presented.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-105. Removal of protected trees.

(a) The provisions of this section shall be ap-
plicable to the removal of a protected tree unless:

(1) The tree is situated upon the site of a
construction or enlargement of a building
or parking lot such that division 2 of this
article is applicable; or

(2) The tree is not a designated tree and is
situated upon a tract or parcel of land
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devoted by use or by valid deed restric-
tions or covenants running with the land
to single-family residential use;

and the term 'protected tree' is so restricted as
used in this section.

(b) No person shall cause a protected tree to be
removed without complying with a protected tree
replacement requirement, which may be satisfied
as follows:

(1) By the planting anywhere on the tract or
parcel of land where the protected tree to
be removed is situated or in the adjacent
parkway area of additional trees on the
basis of one caliper inch of tree planted for
one caliper inch of tree removed;

(2) By contributing to the fund created under
section 33-123(a)(2) of this Code an amount
equal to $103.00 per caliper inch of tree
removed, which shall be subject to a cost
adjustment from January 2002 in accor-
dance with the formula established in the
definition of the term "cost adjustment";
or

(3) By a combination of the foregoing;

provided, that the protected tree replacement
requirement shall be limited by the protected tree
replacement requirement cap, which may be sat-
isfied in either one or a combination of both of the
methods specified in items (1) and (2), above.
Installation of trees provided shall be subject to
the planting standards established in division 2 of
this article, and the trees shall be planted within
30 days following the removal of the protected
tree unless a documented assurance of planting is
provided to the department with the notice, in
which case the trees shall be placed within six
months of the removal of the protected trees. A
documented assurance may be provided in the
same manner as under section 33-132(b) of this
Code. A variance may be requested in the same
manner provided in sections 33-135 through 33-
137 of this Code. Additionally, the mitigation
provisions of section 33-138 of this Code shall be
applicable to trees that are provided in order to
satisfy a protected tree replacement requirement.
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(¢) No person shall cause a protected tree to be
removed without first filing with the department
a written notice of removal of the protected tree,
which must be filed at least 20 days prior to the
removal. The notice shall include a map depicting
the tract or parcel of land upon which the pro-
tected tree or trees to be removed are situated and
shall demonstrate the manner in which the pro-
tected tree replacement requirement will be pro-
vided.

(d) It is an affirmative defense to prosecution
under this section that the protected tree sus-
tained damage from fire, wind storm, accident or
other cause such that the protected tree became
an immediate threat to persons or property, pro-
vided that the owner of the tree caused the
circumstances to be documented and filed written
notice of the removal with the department within
ten days following the removal of the tree.

(e) It is a defense to prosecution under this
section that the protected tree was removed by or
on behalf of a public utility or a governmental
entity and that its removal without notice was
reasonably required for the maintenance or in-
stallation of public facilities or utility systems.

(H The planning official shall promulgate forms
of notices and procedures under this section. A
map need not be prepared in the form of a survey
map, provided that it shall provide sufficient
information to unmistakably identify the pro-
tected tree that is to be removed and the location
of any tree that is to be planted in order to provide
the protected tree replacement requirement, as
well as the species and caliper of each tree. If the
owner elects to make a contribution to the fund
created under section 33-123(a)(2) of this Code,
then the contribution shall be tendered with the
notice. No provision of this section shall be con-
strued to require city personnel to review any
notice filed under this section for accuracy or
sufficiency or to perform any site inspection of
trees for which notices are filed.

(g) No provision of this article shall be deemed
to excuse compliance with article VI of this chap-
ter. If a notice of removal calls for the removal of
a tree situated in a public right-of-way that is
protected under article VI, then written permis-
sion for its removal issued by the department of
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parks and recreation shall be submitted with the
notice of removal that is required under subsec-
tion (c), above.

(Ord. No. 038-159, § 5, 2-12-03)

Sec. 33-106. Cumulative effect.

The protections afforded to trees under this
article are cumulative of other provisions of this
Code, including, but not limited to, sections 32-6
and 45-17 and Article VI of this chapter. Without
limitation of the foregoing, nothing in this article
shall be construed to authorize the removal or
damaging of a tree growing in whole or in part
within a public street that is subject to protection
under article VI without full compliance with the
provisions of article VI.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-107. Tree protection.

No person shall perform or cause or allow to be
performed any construction activity, including,
without limitation, construction or repair of build-
ings or other structures, installation or repair of
utilities, or installation or repair of streets or
sidewalks within the dripline circle area of any
protected tree that is not to be removed, without
complying with the applicable provisions of ap-
pendix C with respect to any protected tree.
(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-108. Records.

(a) Notices, maps, applications, landscape plans
and other documents received by the city under
this article are governmental records, and any
person providing a false governmental document
shall be subject to prosecution as provided by the
Texas Penal Code.

(b) Governmental records received by the city
under this article are subject to public inspection
and copying as provide by law.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-109. Penalty.

This article is subject to the provisions of
section 1-6 of this Code, and violations shall be
punishable by a fine of up to $500.00 as provided
therein.

(Ord. No. 03-159, § 5, 2-12-03)
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Sec. 33-110. Single-family residential prop-
erties.

(a) While single family residential properties
are not subject to the requirements of division 2 of
this article, it is the policy and requirement of the
city that no final building permit inspection ap-
proval shall be given by the building official for
construction of a new single-family residential
house unless the property owner has complied
with this section by preserving or planting a tree
or trees or obtaining credit therefor, as follows:

(1) Therequired tree or trees, whether planted
or preserved, shall be 1%z inches caliper
size or larger.

(2) The required tree or trees may be either
new trees that are planted in compliance
with this article or trees already existing
on the building site or abutting street
right-of-way as hereinbelow provided that
have been preserved in accordance with
this article.

(3) The required tree or trees, whether newly
planted or preserved, must be of species
listed on the street tree list or the parking
lot tree list.

(4) Except as provided in subsection (b), be-
low, the requirement for building sites
less than 5,000 square feet in size is:

a. Planting or preservation of one tree
of 1Y2-inch caliper or larger;

b. If the tree is an existing tree that is
preserved, then it may be situated
anywhere on the building site or in
the abutting street right-of-way;

c. If the tree is a newly planted tree,
then it shall be planted in the abut-
ting street right-of-way, unless the
planning official authorizes it to be
planted elsewhere on the building
site upon determination after con-
sulting with the parks and recre-
ation director or his designee that no
suitable planting site exists in the
abutting street right-of-way.
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(5) Except as provided in subsection (b), be-
low, the requirement for building sites
5,000 square feet or greater in size is:

a. Planting of two new trees of 1¥/2-inch
caliper or larger; if this option is
selected, then one tree must be
planted in the abutting street right-
of-way and the other planted either
in the abutting street right-of-way or
elsewhere on the building site;

b. Planting of one new tree of four-inch
caliper or larger; if this option is
selected, then the tree shall be planted
in the abutting street right-of-way,
unless the planning official autho-
rizes it to be planted elsewhere on
the building site with the written
concurrence of the director of parks
and recreation or his designee upon
determination that no suitable plant-
ing site exists in the abutting street
right-of-way;

¢. Preservation of one existing tree of
1Y2-inch caliper or larger and plant-
ing of one new tree of 1¥z-inch cali-
per or larger; if this option is se-
lected, then one tree must be
preserved or planted in the abutting
street right-of-way and the other tree
shall be preserved or planted in ei-
ther the abutting street right-of-way
or elsewhere on the building site; or

d. Preservation of two existing trees of
1Y2-linch] caliper or larger; if this
option is selected, then both trees
must be situated in the combined
area created by the abutting street
right-of-way and the building set back
area of the building site.

(b) After consulting with the director of parks
and recreation or his designee, the director may
excuse the planting or preservation of the tree or
trees otherwise required under this section and
instead authorize the property owner to purchase
credits under section 33-123 of this Code upon
determination that the size and configuration of
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the property and the house do not afford sufficient
space for the planting or preservation of even one
tree.

(Ord. No. 03-159, § 5, 2-12-03; Ord. No. 04-1015,
§ 24, 9-27-04)

Secs. 33-111--33-120. Reserved.

DIVISION 2. BUILDING SITES

Sec. 33-121. Application.

(a) The requirements of this division shall only
apply to a building site where any of the following
conditions is present:

(1) Thereisnew construction of a nonresiden-
tial or multifamily residential building for
which a building permit is required;

(2) There is an enlargement exceeding 1,000
square feet in area of the exterior dimen-
sions of an existing nonresidential or mul-
tifamily residential building for which a
building permit is required; or

(3) There is either a new parking lot for
which site plans are required for initial
construction under the provisions of chap-
ter 26 of this Code or an existing parking
lot which is expanded in area to provide
additional parking spaces.

(b) The requirements of this division apply to
the entirety of the building site if it is completely
developed by the new construction of a building
(or buildings) and appurtenant surface parking
area. In case the entirety of the building site is
only partially developed by new construction or
enlargement, the requirements of this division
shall be applied incrementally, such that trees,
shrubs, and landscape buffers are required only
with respect to and in proportion to new or
increased building area and off-street parking
spaces. This subsection shall control over any
other conflicting or inconsistent provision.

(¢) The requirements of this division do not
apply to:
(1) The reconstruction of an existing building

of which 50 percent of the existing build-
ing floor area ratio or less was physically
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destroyed or ruined by flooding, fire, wind-
storm or act of God. This exemption shall
apply only where reconstruction of that
building will not result in an increase in
the paving area of the parking facilities to
be provided; or

(2) The placement of a temporary classroom
building if there is a reasonable likelihood
that the condition necessitating a tempo-
rary classroom building will not continue
for more than five years and an analysis
of the public school site and the buildings
thereon support the conclusion that timely
compliance with the statutory student/
teacher ratio cannot be achieved without
the installation of the temporary class-
room building(s).

(d) Nothing in this division shall be construed
to require a landscape plan or landscape plan
review for finish work performed by an owner, a
tenant or on behalf of a tenant, in a portion of a
building unless that tenant finish work or remod-
eling results in an increase in the paving area of
the parking facilities to be provided or in an
enlargement of the exterior dimensions of an
existing building.

(e) Nothing in this division shall be construed
to preclude the filing of a landscape plan where
the requirements of this division are not other-
wise applicable and the property owner desires to
plant trees and obtain a credit under section
33-123(c) of this Code.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-122. Landscape plan required.

(a) Alandscape plan for the building site shall
be submitted to the department by an applicant
for a building permit for approval in accordance
with the provisions of this division.

(b) The landscape plan may be depicted on
either the development plans or parking lot site
plan, provided the drawing scale is sufficient to
properly depict the landscape plan requirements.
The landscape plan shall identify and show the
locations of existing and proposed utility lines
(both above and below ground), roadways, side-
walks, street lights, trees, shrubs, understory,
natural features, other landscape elements, and
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planting or construction details. Where credit is
being requested for the preservation of existing
trees and associated understory, the landscape
plan shall also demonstrate the manner in which
the requirements for preservation established un-
der section 33-130 are to be satisfied. A plant
schedule shall be provided which includes quan-
tities, minimum size at time of planting, and
botanical and common names keyed to the plan.

(c) If the building site includes any protected
trees, then the landscape plan shall depict the
location of each and indicate whether each is to be
removed or preserved. If any protected trees are
to be removed, then a protected tree replacement
requirement shall be applicable, in addition to
any other tree planting requirements of this divi-
sion, which may be satisfied as follows:

(1) By the planting anywhere on the building
site or in the adjacent parkway area of
additional trees on the basis of one caliper
inch of tree planted for one caliper inch of
tree removed;

(2) By contributing to the fund created under
section 33-123(a)(2) of this Code an amount
equal to $103.00 per caliper inch of tree
removed, which shall be subject to a cost
adjustment from January 2002 in accor-
dance with the formula established in the
definition of the term "cost adjustment";

(3) By preservation credits as provided in
section 33-123(b) of this Code; or

(4) By a combination of the foregoing;

provided, that the protected tree replacement
requirement shall be limited by the protected tree
replacement requirement cap, which may be sat-
isfied in any one or a combination of the methods
specified in items (1), (2) and (8), above.

(d) The protected tree replacement require-
ment shall not be applied to trees that must
reasonably be removed in order to:

(1) Install or maintain public utilities;

(2) Construct or maintain access drives, streets
and sidewalks of a width not exceeding
four feet;

(3) Prevent visual impairment in a visibility
triangle; or
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(4) Prevent visual impairment where a drive-
way intersects with a street.

(e) Based upon the landscape plan as filed, the
department shall review the landscape plan to
verify compliance with all requirements of this
article prior to the issuance of a building permit.
If an artificial lot is delineated, it shall be de-
picted on the building plans prior to the issuance
of the building permit. Nothing in this section
shall be construed to require that city personnel
perform a site inspection prior to the issuance of
the building permit.

(f) No building permit shall be issued by the
building official for the construction or alteration
of a building within the city unless the planning
official approves the landscape plan verifying that
the applicant has provided for the planting of
trees and shrubs to the extent required in this
article. If the landscape plan calls for the removal
of any protected tree, then the building permit
shall be conditioned such that the protected tree
may not be removed until the twentieth day
following the date of filing of the landscape plan.

(g) Except as provided in subsection (h) below,
no final certificate of occupancy shall be issued by
the building official for the occupancy of a new or
altered building unless the plantings required by
this article have been provided. Prior to the
issuance of a certificate of occupancy, the building
official shall inspect the planting provided to
verify compliance with the approved landscape
plan.

(h) A six-month conditional certificate of occu-
pancy may be issued if the owner provides the
building official with either the documented as-
surances specified in section 33-132 or a bond or
assigned certificate of deposit as set forth in
section 33-133.

(i) No provision of this article shall be deemed
to excuse compliance with article VI of this chap-
ter. If a landscape plan calls for the removal of a
tree situated in a public right-of-way that is
protected under article VI of this chapter, then
written permission for its removal issued by the
department of parks and recreation shall be sub-
mitted with the landscape plan filed under this
section.

(Ord. No. 03-159, § 5, 2-12-03)
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Sec. 33-123. Tree planting equivalency cred-
its.

(a) The following credits may be claimed against
the total tree requirement under this division:

(1) Credit for planting trees exceeding the
minimum caliper required. Credit toward
the total tree requirement shall be given
for the planting of trees that exceed the
minimum caliper required by this divi-
sion at the rate of two trees for each tree
with a caliper of four inches or more that
is planted.

(2) Credit for depositing with the city's depart-
ment of parks and recreation a sum of
money equal to the cost of planting the
required trees. Money so deposited shall
be placed in a special fund designated for
the purposes of planting street trees in
city parks or public street rights-of-way.
The credit shall be calculated based on a
planting cost per tree of $155.00 per fifteen-
gallon container-grown tree, planted and
maintained for a year, subject to a cost
adjustment from January 2002 in accor-
dance with the formula established in the
definition of the term "cost adjustment."
The maximum allowable credit under this
option shall not exceed 30 percent of the
total tree requirement.

(8) Credit for preserving existing on-site trees.
Credit for the preservation of existing
on-gite trees (including any to be trans-
planted) may be granted when requested
and depicted on the landscape plan in
accordance with section 33-122. In order
to be eligible for credit, an existing tree to
be preserved on the site shall have a
minimum caliper of 1¥z inches, shall be in
good condition, and shall be true to spe-
cies habit and form. Credit for preserving
existing trees shall be granted based upon
the caliper of the trees preserved, with a
credit of one tree to be allowed for each
1¥2 total caliper inches of eligible trees
that are preserved, subject to the limita-
tions otherwise provided in this division.

/
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This item (8) shall not apply to trees
situated in the abutting street right-of-
way.

(4) Credit for preserving existing right-of-way
street trees. Credit for the preservation of
existing trees situated within the abut-
ting street right-of-way that are desig-
nated on the street tree list may be granted
when requested and depicted on the land-
scape plan in accordance with section
33-122 of this Code. In order to be eligible
for credit, an existing street tree to be
preserved shall have a minimum caliper
of 1% inches, shall be situated in the
street right-of-way, be in good condition,
and be true to a species listed on the
street the list in habit and form. Credit for
preserving existing street trees shall be
granted on the basis of one street tree
preserved for each street tree otherwise
required to be planted in the same blockface
under this article, with no additional credit
being allowed for preservation of a street
tree that exceeds 1%z inches in caliper.
Preservation methods for the tree must be
at a minimum those specified in section
33-130 of this Code.

Provided, however, that:

(5) The combined credit under items (1) and
(2) above may not exceed 50 percent of the
total tree planting requirement, and

(6) The total number of street trees, whether
planted or preserved, shall never be less
than 50 percent of the number required in
section 33-126 of this Code as applied
separately to each side of the property
that abuts a street right-of-way and, if
any side abuts two or more block faces,
then separately to each block face.

(b) A credit may be claimed for up to the entire
protected tree replacement requirement for pres-
ervation of existing trees in the same manner
provided in subsection (a)(3), above, except that
the credit shall be based upon one caliper inch of
tree preserved for one caliper inch of tree re-
moved. However, a tree or caliper inch portion of
a tree preserved may only be used for credit
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against the total tree requirement or the pro-
tected tree replacement requirement, but not both.

(¢) Any owner who proposes to plant trees
when no planting requirement exists under this
division or desires to plant trees in excess of the
requirements of this division may, at the time of
filing of a landscape plan, request future credit
against tree requirements upon the same build-
ing site. Upon completion of the work and verifi-
cation of the unrequired planting or excess in
planting by the planning official, a certificate of
credit shall be provided by the planning official to
the owner.

(Ord. No. 03-159, § 5, 2-12-03; Ord. No. 04-1015,
§ 25, 9-27-04) :

Sec. 33-124. Artificial lot delineation.

If the building site is over two acres in size, the
applicant may request that the planning official
designate an artificial lot to satisfy the require-
ments of this division. If requested, the planning
official shall designate an artificial lot consistent
with the purposes and policies of this division as
determined from the criteria established below.
No artificial lot may be delineated by the plan-
ning official unless it:

(1) Wholly includes the area on which the
construction work is to be done;

(2) Has an area that does not exceed 50
percent of the area of the building site;
and

(3) Depicts and includes all proposed and
existing buildings and structures, access
drives, appurtenant parking required for
the building expansion or new building
construction, and other areas functionally
appurtenant to the buildings or struc-
tures.

(Ord. No. 03-159, § 5, 2-12-03; Ord. No. 04-1015,
§ 26, 9-27-04)

Sec. 33-125. Review of building permit and
certificate of occupancy appli-
cations.

(a) The planning official shall review building
permit applications for the construction or expan-
sion of a building or parking lot to determine if
the proposed landscape plan complies with the
provisions of this article.
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(b) When a certificate of occupancy is sought,
the building official shall determine whether the
applicant has complied with this article.

(¢) An application for a building permit or
certificate of occupancy shall not be issued or
approved unless the applicant demonstrates com-
pliance with the provisions of this article.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-126. Street trees required.

(a) Street trees shall be planted within the
public street rights-of-way, or on private property
within ten feet parallel and adjacent to a local
street right-of-way, or on private nonresidential
property within 25 feet parallel and adjacent to a
major thoroughfare, or in the esplanade pursuant
to the requirements of section 33-129(b) (see fig-
ure E). When the building site abuts a designated
state or federal highway or road or any desig-
nated county road and street trees are not other-
wise required by law, street trees shall be planted
on private property in accordance with this sec-
tion. The number of street trees planted shall
equal the total number of trees (T) required under
the following formula:

T = (X/30), where X shall represent the length
in linear feet measured along each side of the
property line on the public street(s). (See figure
B)

This formula and all resulting planting require-
ments under this section shall be applied sepa-
rately to each side of the property that abuts a
street right-of-way, and if any side abuts two or
more block faces, then separately to each block
face.

(b) Street trees planted in accordance with
this section shall be of a species listed on the
street tree list. In the case of trees planted within
the public rights-of-way, trees shall be planted in
a location which conforms with the requirements
of section 33-129 of this division. The trees shall
be planted so as not to interfere with existing
utilities, roadways, sidewalks, or street lights.

(¢) The planting scheme for street trees shall
be such that no street tree is planted closer than
20 feet to any other street tree (whether an
existing tree or a tree planted hereunder) with
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the trees being spaced without extreme variation
in distance across each blockface frontage taking
into account existing site conditions and driveway
locations. The director may authorize a partial
waiver under the credit terms of section 33-123 of
this Code if he determines that planting all of the
otherwise required street trees upon any given
side of the property that abuts a street right-of-
way or block face would result in excessive tree
canopy, based upon existing trees that are to be
preserved during construction. Any request for a
waiver shall be in writing and shall specify the
preservation methods that will be used for the
existing trees, which shall meet or exceed the
requirements of section 33-130 of this Code. Ad-
ditionally, the director may authorize the spacing
to be reduced from 20 feet to no less than 18 feet
if he determines that the conditions in the right-
of-way make compliance at 20-foot spacing im-
practicable.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-127. Parking lot planting of trees
and shrubs required.

(a) In addition to any street trees that may be
required pursuant to section 33-126, the owner of
a building site included under section 33-121
shall provide one tree for every ten parking spaces,
rounding up or down in the case of a fraction to
the nearest whole number, but in no case less
than one tree. There shall be at least one parking
lot or street tree within 120 feet of each parking
space as measured from the center of the trunk of
the tree to some point on the marked parking
space. Not fewer than one-half of the parking lot
trees so required shall be large parking lot trees,
and the remainder may be either large or small
parking lot trees. In the case of a parking lot that
is being expanded, the trees required pursuant to
this subsection may be planted in the same man-
ner as those required for a new parking lot.

(b) In addition to the street tree and parking
lot tree requirements established within section
33-126 and subsection (a), above, the owner of a
building site included under section 33-121 shall
plant or cause shrubs to be planted along the
perimeter of all parking surfaces so that the
parking lot is screened from all adjacent public
streets, exclusive of driveway entrances, pedes-
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trian walkways and visibility triangles. Shrubs
shall be maintained at a height of no more than
36 inches nor less than 18 inches as measured
from the surrounding soil line. The number of
shrubs required under this subsection shall be
equal to the total number of street trees required
under this division multiplied by ten. No less than
75 percent of the shrubs required under this
section shall be planted along the perimeter of the
parking surface adjacent to the public street.
(Ord. No. 08-159, § 5, 2-12-03)

Sec. 33-128. Landscape buffer required.

The owner of a building site included under
section 33-121 and which is to be developed or
expanded for a nonresidential or a multifamily
residential use adjacent to any existing single-
family residential property shall provide a land-
scape buffer adhering to at least one of the follow-
ing two buffer types:

(1) Either a wood, concrete or masonry opaque
screening fence with a minimum height of
six feet along the entire property line or
entire artificial lot line, if any, adjacent to
the single-family residential property; or

(2) Evergreen screening on the property line
or artificial lot line.

a. The evergreen screening shall con-
tain a minimum width of 15 feet of
green space as measured from the
property line. This area shall extend
along that portion of the property
line or artificial lot line where pro-
posed nonresidential and multifam-
ily residential projects abut existing
single-family residential develop-
ments. The area shall be planted in
combinations of compatible ever-
green trees and shrubs. The arrange-
ment of plantings in buffer areas
shall provide maximum protection
to adjacent properties and avoid dam-
age to existing plant material. Pos-
sible arrangements include planting
in parallel, serpentine, or broken
rows. Plant materials shall be suffi-
ciently large and planted in such a
fashion as to be capable of forming a
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continuous year-round screen of at
least six feet in height as measured
from the root collar or surrounding
soil line within three annual grow-
ing seasons. All plantings shall be
installed and maintained in accor-
dance with the standards contained
within appendices B and E. No build-
ings, structures, storage of materi-
als, or parking shall be permitted
within the buffer area; buffer areas
shall be maintained and kept free of
all debris, rubbish, weeds, and tall

grass.

b.  The preservation of existing vegeta-
tion within the landscape buffer may
be used to meet the requirements of
this section provided the vegetation
is preserved in accordance with sec-
tion 33-130 of this Code.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-129. General planting standards.

(a) Trees and shrubs planted in a parkway
shall be planted in accordance with the applicable
standards required by appendix B or E. The
following additional limitations shall apply:

(1) When located in the visibility triangle,
trees shall be headed to a minimum height
of seven feet, and shrubs shall be main-
tained at a maximum height of 30 inches
as measured from the surrounding soil
line.

(2) For streets with curbs or proposed curbs,
trees shall be planted at least three feet
from the back of the existing curb or the
city's final approved design line of the
back of the curb of any public street as
measured from the center line of the tree
trunk. Provided, the city engineer may in
writing authorize the planting distance to
be reduced after review of the specific
location, with the preference that at least
two feet of open space should be main-
tained between the street side of the tree
and the back of the curb.

(3) For streets without curbs or proposed
curbs, trees shall be planted at least four
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feet behind the roadside drainage ditch as
measured from the back (private prop-
erty) side of the top of the roadside drain-
age ditch bank to the center line of the
tree trunk. Provided, the city engineer
may in writing authorize the planting
distance to be reduced, after review of the
specific location, with the preference that
the roots not interfere with ditch mainte-
nance.

(b) In addition to the tree and shrub planting
standards contained within appendices B and E,
trees and shrubs in esplanades shall be planted
according to the following requirements as illus-
trated in figure C:

(1) Trees in any major thoroughfare street
esplanade shall not be planted closer to
the end of the esplanade than 75 feet.

(2) Trees in any local street esplanade shall
not be planted closer to the end of the
esplanade than 50 feet.

(3) Trees planted in any esplanade shall be
located not closer than 50 feet from any
mid-block opening in the esplanade.

(4) Shrubs planted in any esplanade shall not
be planted closer to the end of the espla-
nade than 25 feet or closer than three feet
from the back of the curb or the final
approved design line for the curb of any
public street. Use of ground covers or
annuals and perennials conforming with
the height restrictions of a visibility tri-
angle shall not be restricted.

(6) Trees planted in the esplanade shall not
be located closer than five feet from the
back of the curb or the final approved
design line for the curb. Trees shall not be
spaced at intervals of less than 30 feet.

(c) Any tree located within a parking lot must
be planted and maintained within a permeable
area which has a radius of not less than three
feet. No tree shall be planted closer than three
feet from a curb or tire stop.

(Ord. No. 03-159, § 5, 2-12-03)
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Sec. 33-130. Preservation of existing trees
and associated understory.

(a) The following procedure shall be required
where credit for the preservation of existing trees
and associated understory is being requested to
be applied toward the total tree planting require-
ment pursuant to section 33-123(a) of this Code or
the protected tree replacement requirement. Where
such credit is being requested, the applicant shall
also supply to the building official for review with
the building plans a tree and associated understory
preservation plan, which shall be integrated into
the proposed landscape plan and shall include:

(1) Delineation of proposed limit of clearance
and establishment of tree protection zones
which shall extend to just outside the
dripline of the tree and understory to be
protected, if any;

(2) Proposed soil stabilization practices, i.e., »

silt fence, hay bales;

(3) The species of each tree to be preserved
and for which credit is being requested;

(4) The proposed finished grade and eleva-
tion of land within six feet of or within the
dripline of any tree to be preserved, which-
ever is greater, shall not be raised or
lowered more than three inches unless
compensated for by welling or retaining
methods;

(5) Existing and proposed location of all trees
and plant materials to be relocated at the
drawing scale;

(6) A landscaping tabulation, and itemized
credit requests for existing trees to be
preserved which have a minimum of four
inches in caliper and greater;

(7) Tree and associated understory preserva-
tion details; and

(8) Specification of ground plane treatment
as either turf or sod. If a combination of
both is utilized, the limit of each shall be
indicated.

(b) The following tree relocation information
shall be provided on the landscape plan or in a
report for the transplantation of existing speci-
men trees when preservation credit is being re-
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quested for them. This information shall include
an assessment of the cost of transplanting the
trees as opposed to the potential mortality rate
which may result from the attempted transplan-
tation. If relocation is elected, the following infor-
mation shall be provided:

(1) Transplanting techniques;
(2) Equipment to be utilized;

3) Locations of existing trees and proposed
locations for transplanted trees;

(4) Genus, species, caliper, height and gen-
eral condition of the existing tree;

(5) Pruning and maintenance schedule and
methods to be followed; and

(6) Which form of assurance of performance
will be provided, i.e., executed contract,
bond or assigned certificate of deposit.

(c) If preservation credit is requested, the trees
shall be protected and preserved as set forth in
appendix C.

(d) The department shall make recommenda-
tions to minimize damage to existing vegetation
during the site construction phase. The depart-
ment shall also suggest possible uses for those
trees removed as a result of development such as
the creation of wood chip mulch from removed

hardwood trees.
(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-131. Duty; affirmative defenses.

(a) All owners of building sites included under
section 33-121 shall plant or cause the planting of
trees or shrubs required in sections 33-126 and
33-128 or secure the planting equivalency credits
allowed in section 33-123, and if protected trees
are being removed, shall further satisfy the pro-
tected tree replacement requirement in accor-
dance with this division.

(b) All owners and lessees of new or expanded
parking lots on building sites included under
section 33-121 shall additionally plant trees or
shrubs in compliance with section 33-127, and if
protected trees are being removed, shall further
satisfy the protected tree replacement require-
ment in accordance with this article.
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(c) It shall be an affirmative defense to prose-
cution under this section that:

(1) The actor caused the tree or shrub to be
planted and maintained in accordance
with this article, but the tree or shrub
died more than two years after the issu-
ance of the certificate of occupancy;

(2) The actor caused the tree or shrub to be
planted and maintained on the public
right-of-way in accordance with this arti-
cle, but the tree or shrub died and was
removed by the owner with the written
permission of the department of parks
and recreation obtained under article VI
of this chapter, or the period allowed by
this article for replacing the tree or shrub
has not yet elapsed;

(3) The actor caused the tree or shrub to be
planted or maintained on private prop-
erty in accordance with this article but

_ the tree or shrub died and the period
allowed by this article for replacing the
tree or shrub has not yet elapsed;

(4) The building permit for the actor's prop-
erty is for single-family residential use;

(56) The actor's property has an unexpired
conditional certificate of occupancy, and
the actor has provided an executed con-
tract or a bond or assigned certificate of
deposit in accordance with this article; or

(6) A variance or waiver was secured for the
building site in conformity with the re-
quirements of this article.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-132. When required landscaping
(trees, shrubs or fences) must
be installed; documented assur-
ance.

(a) Except as otherwise provided in subsection
(b) and section 33-133, all proposed landscaping
must be installed in accordance with the ap-
proved landscape plan prior to issuance of a final
certificate of occupancy on a building site.
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(b) The property owner may elect to provide
the building official with documented assurances
that the landscaping will be completed within a
six-month period. If so, a conditional certificate of
occupancy may be issued by the building official
for six months. For purposes of this section,
'documented assurance' shall mean a copy of an
executed contract for the proper installation of
the required landscaping in accordance with the
approved landscape plan within a six-month pe-
riod.

(c) The property owner is responsible for noti-
fying the building official when the landscape
installation is complete. If the property owner
fails to notify the building official within the
prescribed six-month period, the building official
shall revoke the conditional certificate of occu-
pancy.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-133. Bond; assigned certificate of de-
posit.

(a) Prior to the issuance of any conditional
certificate of occupancy, any applicant who has
not provided the documented assurance set forth
in section 33-132 shall file with the planning
official a bond which bond shall be executed by
the applicant as principal and by a good and
sufficient corporate surety company licensed to do
business in the State of Texas. The bond in the
sum of one and one-quarter times the proposed
cost to install the required landscaping improve-
ments and fences, based upon the adjusted costs
established in appendix F, shall be payable to the
city and conditioned that the principal and surety
will pay all amounts required to install the land-
scaping and fences required by this division. The
bond shall provide that it will remain in full force
and effect until released by the planning official
pursuant to this division.

(b) In lieu of such bond, an applicant for a
conditional certificate of occupancy may, upon
payment to the city of a nonrefundable fee of
$100.00, assign an account with a financial insti-
tution insured by the Federal Deposit Insurance
Corporation to the city. Such account shall have a
deposit of not less than the amount required
under subsection (a). Under such an assignment,
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the financial institution must agree not to re-
lease, make payment from, or otherwise divert or
dispose of the funds in such account, except it
shall agree to disburse all or such portion of the
funds in the account as may be directed by city
council resolution.

Upon installation and inspection of the re-
quired landscaping, the city shall release the
assigned deposit to the property owner.

When requesting a conditional certificate of
occupancy, the owner must grant the city per-
mission to enter upon his land for the purpose
of installing the required landscaping if the
owner does not fulfill his obligation to install
the required landscaping within the specified
six-month period. If permission is not granted,
the owner's application for a conditional certif-
icate of occupancy shall be denied.

(¢) In the event that any holder of a conditional
certificate of occupancy who has previously fur-
nished an account assignment under subsection
(b) elects to furnish a bond under subsection (a)
instead, then the holder shall be entitled to dis-
bursement of the account proceeds in the same
manner and under the same terms provided in
subsection (b).

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-134. Appeal of denial of building per-
mits.

Appeals from the denial of a building permit
for noncompliance with this division shall be
reviewed in the same manner as appeals from
development plat disapprovals under section 42-87
of this Code.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-135. Variance procedure.

(a) An applicant for a building permit may
make written application to the planning official
for a variance from the requirements of this
division other than those which may be made the
basis of a request for a waiver under section
33-139. A completed application for a variance
shall include:

(1) 'Completed application on form supplied
by the city; and
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(2) A nonrefundable fee of $200.00.

This application package shall be re-
viewed by the department.

(b) Within seven days of the date the applica-
tion is accepted, the planning official shall for-
ward a copy of the application to the traffic
engineer who shall file his report and recommen-
dations regarding the proposed variance with the
secretary of the commission.

(c) A staff report regarding the variance re-
quest shall be provided to the commission prior to
the meeting at which the variance shall be con-
sidered.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-136. Standards for variance.

(a) The commission is authorized to consider
and grant variances from the provisions of this
division by majority vote of those members present
and voting, when the commission determines that
the first four of the following conditions exist, and
if applicable, the fifth condition, exists:

(1) The imposition of the terms, rules, condi-
tions, policies and standards of this divi-
sion would deprive the owner or applicant
of the property of reasonable use of the
land or building;

(2) The circumstances supporting the grant-
ing of the variance are not the result of a
hardship imposed or created by the appli-
cant, and the general purposes of this
division are observed and maintained; and

(8) The intent of this article is preserved;

(4) The granting of such a variance will not
be injurious to the public health, safety or
welfare; and

(6) For a development that is subject to the
requirements of article VII, chapter 33, of
this Code, the granting of the variance is
necessary to accomplish the purposes of a
certificate of appropriateness issued pur-
suant to article VII of chapter 33 of this
Code.

(Ord. No. 03-159, § 5, 2-12-03)
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Sec. 33-137. Applicability of variance.

Any variance granted under the provisions of
this section will apply only to the specific property
and use upon which the commission was re-
quested to grant a variance by the applicant. All
variances as granted shall be in writing, shall be
signed by the secretary of the commission and
maintained as a permanent record of the commis-

sion.
(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-138. Mitigation for loss of installed
and preserved vegetation.

(a) All proposed, existing or relocated vegeta-
tion shall be maintained in accordance with this
article and appear healthy for a minimum of two
years from the issuance of the final certificate of
occupancy. Dying, damaged or removed trees shall
be replaced at the owner's expense with another
living plant that complies with the approved
landscape plan. The tree replacement quantity
shall be equal to or greater than the original or
credited quantity for the tree in question.

(b) The planning official shall notify the owner
of a building site in writing when a plant is
discovered which does not meet the requirements
of subsection (a), above. The owner shall then
replace the plant within one year from receipt of
the written notice or between November 1st and
April 1st, whichever period is less.

(Ord. No. 03-159, § 5, 2-12-03)

Sec. 33-139. Interference with existing util-
ities, curbs, sidewalks, drain-
age facilities, roadways, street
lights, appeal of denial of waiver.

(a) The planning official shall grant a waiver
when requested in the application if the area in
which the planting is required by this division is
too small to accommodate the required planting
without damage to existing utilities, curbs, side-
walks, roadways, street lights or drainage facili-
ties, and the planting requirements of this divi-
sion may not be otherwise satisfied pursuant to
this division.
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(b) A waiver shall be granted where the plan-
ning official finds the following:

(1) That a literal application of this division
will result in damage to existing utilities,
roadways, street lights, curbs, sidewalks
or drainage facilities;

(2) The waiver, if granted, will not be con-
trary to the public interest;

(3) The waiver, if granted, will not be detri-
mental to the public health, safety, or
welfare; and

(4) The waiver, if granted, will not result in a
violation of any other applicable ordi-
nance, regulation or statute.

(¢) No later than the thirtieth calendar day
following the filing of the required application for
a waiver, the planning official shall issue to ap-
plicant a written notice that the waiver has been
granted or refused. Any notice of refusal of an
application for a waiver must include a written
report explaining in detail the reasons for such
refusal. The issuance of a written notice to the
applicant shall be complete upon deposit of such
notice in the United States mail, first class post-
age paid, addressed to the applicant at address
given on the application for the waiver.

(d) The applicant may appeal the denial of a
waiver to the commission in the manner provided
in section 33-134 of this Code.

(Ord. No. 03-159, § 5, 2-12-03)

Secs. 33-140—33-150. Reserved.

ARTICLE VI. PROTECTION OF STREET
TREES

Sec. 33-151. Definitions

As used in this article, the following words
shall have the meanings ascribed in this section:

Caliper means the minimum diameter of a
tree as measured six inches above the ambient
grade for trees up to and including four inches
in diameter, 12 inches above the ambient grade
for trees having a diameter exceeding four

Supp. No. 47

HOUSTON CODE

inches but not exceeding eight inches and 54
inches above the ambient grade for trees hav-
ing a diameter greater than eight inches.

Director means the director of parks and
recreation or the director's designee.

Street means the entire width between the
boundary lines of a publicly maintained street
right-of-way any part of which is open to the
use of the public for vehicular travel.

Tree means and includes:

(i) Anytree of a size 20 caliper inches or
more of any species; or

(i) Any tree of a size of 1Yz caliper
inches or more of any species in-
cluded on the street tree list that is
promulgated under article V of this
chapter.

Part (ii) above shall be applied in such a
manner that any species listed in the street
tree list as being recommended for planting
under power lines shall be included even if it is
not situated under power lines, and in such a
manner that any species listed in the street
tree list as being recommended for planting
generally shall be included even if it is situated
under power lines.
(Ord. No. 03-159, § 7, 2-12-03)

Sec. 33-152. Removal of or damage to a tree.

It shall be unlawful for any person to remove or
damage any tree or to cause, permit or suffer the
removal or damaging of any tree that is situated
in whole or in substantial part within a street.
The determination of whether the tree is situated
in whole or in substantial part in the street shall
be based upon the location of the trunk of the tree
at ground level. For purposes of the foregoing
requirements, a tree shall be considered to be in
substantial part within a street if one-half or
more of the area of the trunk of the tree is
situated in the street as determined at the point
where the trunk intersects the ground.

(Ord. No. 03-159, § 7, 2-12-03)

Sec. 33-153. Permission from director.

It is an affirmative defense to prosecution
under section 33-152 of this Code that the actor
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had the prior written permission of the director
for the action taken and that the action taken was
consistent with the terms of the director's written
permission.

(Ord. No. 03-159, § 7, 2-12-03)

Seec. 33-154. House movers.

It is an affirmative defense to prosecution
under section 33-152 of this Code that the actor is
a house mover who holds a license under article
IIT of chapter 10 of this Code, and that the actor
removed or caused damage to a tree in order to
move a house, provided that the house was being
moved in accordance with all applicable require-
ments of the said article upon a route authorized
in a permit issued by the building official there-
under, and further provided, with respect to any
tree that is removed, that the removal is autho-
rized by the director. This defense shall extend to
agents and employees of the house mover.

(Ord. No. 03-159, § 7, 2-12-03)

Sec. 33-155. Procedure for permission.

A permission for purposes of sections 33-153 or
33-154 of this Code may be obtained by making
written application through the director. The ap-
plication shall be made in accordance with regu-
lations promulgated for that purpose by the direc-
tor and in a form provided in the regulations. In
considering whether or not to grant the approval,
the director shall consider the age and condition
of the tree. The director shall consult with the
planning official and shall also consider whether
the requested action is reasonably required, con-
sidering other alternatives that may exist, if the
request is for the purpose of installing or main-
taining public utilities and access lines thereto,
constructing or maintaining driveways, alleys or
streets, constructing or maintaining sidewalks or
preventing visual obstruction of a street or drive-
way intersection. The director, in consultation
with the planning official, may also authorize the
removal of a tree to facilitate development of the
abutting property if the tree extends in part
beyond the building set back line established by
law or deed restriction and the director and the
planning official determine that the requested
action is reasonably required in order to make
beneficial use of the property. In the event that
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the director proposes to deny an application, then
the director shall ensure that the applicant is
afforded the opportunity for an informal hearing
to be conducted as provided in the director's
regulations before the decision to deny the appli-
cation is made final.

(Ord. No. 03-159, § 7, 2-12-03)

Sec. 33-156. Educational intent.

The intent of this article is to result in compli-
ance through public assistance and education.
Upon request, the director shall, without charge
therefor, provide assistance in identifying tree
species, training and/or instructional materials
with respect to proper practices for tree pruning
and other reasonable assistance for the purpose of
ensuring compliance with this article.

(Ord. No. 03-159, § 7, 2-12-03)

Sec. 33-157. Provisions cumulative.

The provisions of this article are cumulative of
state laws and are also expressly made cumula-
tive of the provisions of article V of this chapter.
To the extent that any tree governed by this
section is also subject to regulation under article
V, then both the provisions of this article and of
article V shall be applicable. The director and the
planning official shall establish procedures under
which removal notices and landscape plans that
are required to be filed under article V may be
combined with or jointly filed with applications
filed under section 33-155 of this Code, above.
(Ord. No. 03-159, § 7, 2-12-03)

Sec. 33-158. Penalty; civil remedies.

Violation of this article shall be punishable by a
fine of up to $500.00, as more particularly pro-
vided in section 1-6 of this Code, and each tree
that is unlawfully removed or damaged shall
constitute a separate offense. Criminal prosecu-
tion shall not preclude civil action by the city to
recover for the damage to or loss of the tree, and
the city attorney is hereby authorized, without
further authorization from city council to insti-
tute and prosecute a lawsuit against any person
who removes or damages a tree without permis-
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sion or authorization as required under this sec-
tion to recover the reasonable value of the tree or
damage thereto.

(Ord. No. 08-159, § 7, 2-12-03)

Sec. 33-159. Deferred disposition.

In keeping with the policy of education and
street tree protection that is the underlying pur-
pose of this article, the municipal courts are urged
to consider deferred dispositions under article
45.54 of the Texas Code of Criminal Procedure
whenever the circumstances warrant deferred
dispositions. Conditions of deferral may include
the defendants' replacing or repairing damaged
trees wherever practicable and participating in
community service programs for the planting and
care of street trees.

Secs. 33-160—33-200. Reserved.

ARTICLE VII. HISTORIC
PRESERVATION*

DIVISION 1. GENERALLY

Sec. 33-201. Definitions.

The following words, terms and phrases, when
used in this article, shall have the meanings
ascribed to them in this section, except where the
context clearly indicates a different meaning:

Alteration means any change to the exterior of
a building, structure, object or site. Alteration
shall include, but is not limited to, changing to a
different kind, type or size of roofing or siding
materials; changing, eliminating, or adding exte-
rior doors, door frames, windows, window frames,
shutters, fences, railings, columns, beams, walls,
porches, steps, porte-cocheres, balconies, or orna-
mentation; or the dismantling, moving or remov-
ing of any exterior feature. Alteration does not
include ordinary maintenance and repair.

*Editor’s note—Formerly, Art. VI. Ord. No. 03-159, § 6,
adopted February 12, 2003, renumbered said article from Art.
VI to Art. VII.

Archaeological means relating to the study of
past human behavior through use of material
remains of historic and prehistoric origin.

Archaeological site means property or a loca-
tion designated by the city council on which there
exists material remains of past life or past life
activities that occurred on the property or at the
location.

Block means one or more lots, tracts, or parcels
of land bounded by streets, easements, rights-of-
way, or other physical features or a combination
thereof.

Blockface means the portion of a block that
abuts a street.

Building means any structure used or intended
for supporting or sheltering any use or occupancy.

Building permit means an official document or
certificate issued by the building official authoriz-
ing performance of a specified activity, including
the alteration, restoration, rehabilitation, construc-
tion, relocation or demolition of a building, struc-
ture or object.

Certificate of appropriateness means a current
and valid permit issued by the HAHC or the
planning official, as applicable, authorizing the
issuance of a building permit for construction,
alteration, rehabilitation, restoration, relocation
or demolition required by this article.

Conservation plan means an inventory and
analysis of historic resources within a geographic
area of the city designated or proposed for desig-
nation as an historic district pursuant to the
provisions of this article that contains standards
for alteration, rehabilitation, restoration, construc-
tion, relocation and demolition of buildings, struc-
tures, objects or sites in an historic district.

Construction means the act of expanding an
existing building, structure or object or the erec-
tion of a new building, structure or object on a lot,
site or other property.

Contributing means a building, structure, ob-
ject or site that reinforces the cultural, architec-
tural or historical significance of the historic
district in which it is located.
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